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DETAILED ACTION 

This Office action is in response to the amendment filed August 22, 2007 in 
which claims 1 and 21 were amended. 

The rejection of the claims under 35 U.S.C. 1 03(a) over Cahill and Fava is 
withdrawn in view of the amendment to the claims. 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1, 13-15 and 17-20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Fava (US 5,460,634) in view of Titanium Metals Corp. of America v. 
Banner. 

Fava discloses a diesel fuel composition comprising a diesel fuel, a cetane 
improver, and a nitroxide compound. An exemplified cetane number of the fuel of Fava 
is disclosed as 51 .3 (example 1 ). Cetane improvers are organic nitrates such as 2- 
ethylhexyl nitrate (col. 5, lines 45-48). Stable nitroxide compounds can comprise a 
nitroxyl moiety flanked by two tertiary carbon atoms, where the flanking carbon atoms 
may be linked by bridging groups. Further, a specific example of the stable nitroxide 
compound is 4-hydroxy-2,2,6,6-tetramethylpiperdinyloxy (col. 2, lines 53-66; col. 3, lines 
1-40). The nitroxide can be found present in an amount from 1 to 1000 ppm, by weight, 
based on the weight of the entire formulation (col. 3, lines 40-50). Other additives, such 
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as amine-formaldehyde products as antioxidants can be included in the composition in 
an amount of from 5 to 500 ppm by weight, examples of which are well known in the art 
(col. 6, lines 26-40). Additionally, relative proportions of the additives to one another is 
1:500 to 500:1 parts by weight, which includes 1:10 to 10:1 parts by weight (col. 6, lines 
44-47). Further, filterability is improved through reduction of particulates (table 1, col. 
7). 

It is the examiner's position that the reduction of particulates would reduce 
clogging of filters, and would thereby improve filterability. Fava is silent with respect to 
the cetane number being less than or equal to 50. It is the examiner's position that the 
fuel composition of Fava, including a diesel fuel having a cetane number of 51 .3, would 
have the same properties as one including a fuel with a cetane number of less than or 
equal to 50. Further, the additives produce the same effects and perform the same 
function as the instant application that the examiner believes the slight difference in 
cetane number would not change the overall composition of the fuel. Applicant's 
attention is drawn to Titanium Metals Corp. of America v. Banner, 778 F.2d 775,227 
USPQ 773 (Fed. Cir. 1985), which states that claimed ranges and prior art ranges do 
not overlap but are close enough that one skilled in the art would have expected them to 
have the same properties. Therefore, it would have been obvious to one of ordinary 
skill in the art at the time of invention by applicant to utilize a fuel having a cetane 
number less than or equal to 50 as the fuel in Fava because it is close enough to the 
claimed cetane number that it would be expected to have the same properties. 
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3. Claims 16 and 21 are rejected under 35 U.S.C. 103(a) over Fava in view of 
Titanium Metals Corp. of America v. Banner, 778 F.2d 775, 227 USPQ 773 (Fed. Cir. 
1985), and further in view of Pialet (4934303). 

The discussion of Fava and Titanium Metals Corp. of America v. Banner in the 
paragraphs above is herein incorporated by reference. 

Fava is silent with respect to: (i) the inclusion of at least one antioxidant 
compound selected from the group consisting of aromatic amine antioxidants and 
hindered phenolic antioxidants. 

Pialet discloses a diesel fuel composition comprising diesel fuel, cetane 
improver, and antioxidants such as hindered phenols and aromatic amines. The 
antioxidant is beneficial to the composition because they prevent accumulation of 
organic peroxides (col. 7, lines 3-15). 

It would have been obvious to one of ordinary skill in the art at the time of 
invention by applicant to utilize the antioxidants of Pialet in the composition of Fava in 
order to incorporate beneficial properties of preventing accumulation of organic 
peroxides. 

4. Applicant's arguments have been fully considered but they are not persuasive. 

5. Applicant argues that the fuel of Fava has a cetane number of 51 .3 and would 
not need a cetane improver. Applicant argues that unexpected results are obtained 
when the claimed compounds are combined with diesel fuel with a cetane number less 
than or equal to 50. 
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6. Applicant's data is not unexpected because Fava teaches that the diesel fuel 
may have a specification that includes a minimum flash point of 38 C and a 90% 
distillation point between 282 C and 338 C. These diesel fuels include diesel fuels 
wherein the cetane number is less than or equal to 50. Furthermore, it is well settled 
that a reference is relied upon for all that it teaches and is not limited to the examples 
contained therein. Fava teaches diesel fuels that are within the scope of the present 
invention that may be combined with 2-ethylhexyl nitrate and 4-hydroxy-2, 2,6,6- 
tetramethylpiperindinyloxy. Therefore, Fava renders obvious the claimed invention. 

7. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Cephia D. Toomer whose telephone number is 571-272- 
1 126. The examiner can normally be reached on Monday-Thursday. 



Application/Control Number: 10/809,882 Page 6 

Art Unit: 1797 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glenn Caldarola can be reached on 571-272-1444. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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